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The National Cattlemen’s Beef Association (NCBA) appreciates the opportunity to submit 
comments on the U.S. Food and Drug Administration’s (FDA, or the agency) proposal to revise 
the agricultural water provisions of the 2015 produce safety final rule, which implements section 
105 of the FDA Food Safety Modernization Act (FSMA). Our comments will remain focused on 
the narrow scope of feedback that the agency is seeking outlined in 86 FR 69120 Section VI.A.  

NCBA is the nation’s largest and oldest national trade association representing the interests of 
America’s cattle producers, through both direct membership and 44 state affiliate associations. 
NCBA is encouraged by the proposed amendments and the flexibility that they provide to produce 
growers to assess risk to their water sources. At the same time, with increased risk comes increased 
ambiguity with regard to liability and mitigation strategies as they relate to cattle and livestock 
producers. Cattle graze approximately 815 million acres in the United States - nearly one third of 
our continental landmass, naturally this means that cattle are likely near most produce farm 
operations.  

Due to the overwhelming presence of cattle grazing in rural areas of the United States, cattle 
producers have a personal stake in the breadth of federal jurisdictional regulations. While the 
produce safety rule is well intentioned to reduce the incidence of human illness from produce, 
cattle producers are rightfully wary of unintended consequences based on the repeated root cause 
accusations made by FDA and other federal agencies. While possibly unintended, it is evident that 
cattle producers will be impacted by the proposed agricultural water assessments and mitigation 
measures in the revised provisions. 
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Recent outbreaks lack sufficient evidence in blaming cattle as root cause. 

The background of the proposed rule outlines several previous investigations conducted by FDA 
and affiliated agencies (Section III.D) for produce outbreaks. In the agency’s investigations into 
recent outbreaks linked to produce consumption, Environmental Assessments (EA) have pointed 
to nearby or adjacent cattle operations as likely sources of contamination. At the same time, all 
investigations have stopped short of explicitly naming those cattle operations as the root cause. 
This repeated pattern wrongly implicates cattle operations and their production practices as 
scapegoats in instances when there is a lack of sufficient evidence. NCBA believes this 
demonstrates the need for continued research into root causes and mechanisms of transfer of 
pathogens from animal and environmental sources to the produce and potentially vice versa. The 
table below shows the agency’s determination of the involvement of livestock from recent 
produce outbreaks. 

Official Reports (Government) Relating Cattle to Produce Outbreaks1 

 

The cattle industry has taken a proactive approach in understanding the role that cattle play in 
produce safety by funding projects and literature reviews that look at previous outbreaks and the 
evidence presented in the agency’s findings. So far, those reviews have shown the need for 
further scientific research on proximity of cattle to produce operations, mechanisms of pathogen 
transfer, and the role of the environment in enabling or reducing the incidence of outbreaks 
associated with produce grown near or adjacent to cattle operations.1 Until there is additional 
scientific justification or clear evidence, the FDA should proceed cautiously in insinuating that 
cattle operations are of outsized risk to produce operations via water use.  

 
1 Brashears, M.M., Dogan, O.B., Flach, M.G. (2022) Understanding Potential Cattle Contribution to Leafy Green 
Outbreaks: A scoping review of the literature, outbreak investigations and digital media. Presented at Beef Industry 
Safety Summit, Denver, CO. 
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It is naïve to believe that possible produce contamination could only be attributed to water 
sources used by produce farms. Other modes of pathogen transfer, such as airborne transmission, 
or transmission via insects, might still contribute to the presence of pathogens (i.e., E. coli). The 
cattle industry is also looking at the persistence of E. coli in the soil in upcoming projects and 
early data suggests that pathogens might exist deep in the soil not simply from pre-harvest water 
application. Although much of the research in this area is still in its infancy, it should receive full 
agency attention in promulgating the rule. 

With increased flexibility in implementing the Agricultural Water Requirements of the 
Produce Safety Rule comes reduced clarity for produce farms and nearby or adjacent 
cattle operations. 

NCBA appreciates FDA’s attempt to address concerns brought forth from produce growers and 
the impacted agricultural industries of the produce safety rule in providing for increased 
flexibility in how growers address agricultural water use and associated food safety risks. 
Inherently, increased flexibility will bring reduced clarity in how to best address risks posed by 
various water sources. Unfortunately, the proposed rule wrongly implies that adjacent or nearby 
cattle operations increase food safety risks for produce farms. Additionally, the proposed rule 
and the introduced Agricultural Water Assessment Builder (AWAB) tool fail to define what 
“nearby” means. In at least one of the referenced outbreak investigations, investigators searched 
for sources miles away. It is unrealistic for produce farms to know the use of lands that may be 
miles away from their lands, and likely, every produce farm will have some form of livestock 
production and/or animal activity within the vicinity. NCBA asks that the agency more clearly 
defines nearby lands to provide clarity for both produce growers and cattle producers. 

The AWAB asks several questions that would require cooperation from cattle and livestock 
producers that are unaffiliated with the produce operation and could potentially harm or 
implicate their operations in future investigations. These questions call into question the 
jurisdiction of the agency, and points to potential federal overreach in reviewing the activities of 
adjacent agriculture operations that are not covered under the produce safety rule. Furthermore, 
the AWAB does not help growers determine necessary action or mitigation steps to address the 
risks outlined in the assessment. For example, a produce operation may answer the question 
“What type and approximate number of animals are associated with this activity?” when 
answering the subset of questions about animal activity with a vast range of responses, without 
any direction from the agency on how to best address potential risk.  

Without further direction on corrective actions or mitigation strategies these questions are 
nothing more than an exercise. Rather than the proposed assessment, which is objective in 
nature, the agency might consider a more quantitative assessment approach that could more 
accurately depict the true risk posed by water sources and activities on nearby and adjacent 
lands. A quantitative approach would provide more certainty in enforcement of the proposed rule 
and increase the propensity for consistent implementation of the requirements and mitigation 
strategies. 
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Mitigation practices need to be further defined and educational resources and direction 
should be consistent to ensure the proposed rule is implemented fairly and consistently. 

Well intentioned efforts by produce growers to implement mitigation practices may not 
substantially reduce food safety risks that the agency claims are associated with nearby or 
adjacent cattle because there is a lack of applied research on mitigation strategies. Before 
growers are asked to implement unfounded mitigation practices the agency should establish 
educational resources that define effective strategies, based in sound science and research, to 
reduce food safety risk from agricultural water sources. It is evident that the proposed rule lacks 
clarity on mitigation strategies that will satisfy the agency when risks are identified by produce 
growers, specifically as it relates to identified animal activity on nearby or adjacent lands. 

It will be vital that resources are devoted to assisting produce farms consistently implement the 
requirements in the proposed rule and complete the assessments. Foreseeably, the objective 
nature of the agricultural water assessment and acceptable mitigation strategies will lead to 
confusion and inconsistent enforcement by the agency. NCBA asks that a defined list of 
appropriate and proven effective mitigation practices be provided by the agency to ensure that 
cattle producers are not directly impacted by the proposed rule. It is important to note that the 
rule only applies to produce farms and it should not be expected that cattle operations change 
their production practices to help produce farms comply with FDA’s standards.  

Conclusion 

In conclusion, NCBA appreciates the agency taking a critical look and addressing issues and 
concerns brought forth by the original agricultural water requirements associated with the 
produce safety rule but recommends that further clarity is provided in the final rule. It is also 
important that implementation of the rule remains focused on produce operations and any 
unintended shift in the objective does not serve to harm cattle producers on lands that are nearby 
or adjacent to those operations.  To ensure that this rule is implemented consistently and fairly 
we recommend the agency provide clear and concise mitigation strategies that produce farms can 
implement to reduce the risk of a food safety outbreak associated with their product. Food safety 
remains a priority for the beef industry, and we strive to consistently model our production 
practices to ensure safe and wholesome beef for consumers.  

 

Sincerely, 

Ethan L. Lane 
Vice President, Government Affairs 
National Cattlemen’s Beef Association 


